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(cf>) ~~I File No. GAPPL/COM/STP/4646/2023

("€1°) 3rft err?gr iemoi faia I AHM-EXCUS-001-APP-06/2024-25
Order-In -Appeal and date and 24.04.2024
LfTf«:rfcpl:n-Tf[ff/ $fl aria @a, agaa ( '3fCITT'f )(if) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('ef) 6arta4 alfatal 03.05.2024Date of Issue

(s-)
Arising out of Order-In-Original No. 255/WS08/AC/KSZ/2022-23 dated 24.02.2023
passed by The Assistant Commissioner, CGST, DIV-VIII, Ahmedabad South.

'31 41 ci c:bat cf?"Fll"B ~ 'C@T /
M/s. Shah & Jhalawadia,(Chartered Accountants),

('cf) Name and Address of the
1001, 10th Floor, Landmark,
Besides Titanium City Centre Mall, Anandnagar Road,

Appellant Satellite, Ahmedabad

#l& arfn zr sf-s?gr a iatr r{a mar & it az sr mar h4fa zrnf@faRa aaT TT TeT
srfenatl #tsfsrratgtwr sr@la r@a #mar2, tarf2kgr ahPea ztwar ?l
Any person aggrieved by th_is Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) Rt sq(a grca sf@Ra, 1994 ft ear saaR aarggmt aatpat urr #r
3T-enrr a qr qvpm h siasfatu sat sf Ra, taat, Rel iatra, us«a R7+r,
4tuft if, sfar tr aa,imf, { fl«Rt: 110001 fl 1flafe :­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(m) zfma Rt zf hmusa ft gar tar -?r fa#ft nag(t zr star alt zT fcpm­
srrra@? nosrni srazuaf, aftstir ar suera? ag far atar ?
aftwarn Rgt Rt7rhhr s&@t

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

("€1°) ma ah arz ff zag zrper fuifaa BTc1rnr a ffur
3area grab Rae aiiRtahag fat ug at 72gr faff@a ?t
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

.. exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sifa -3 ,91 qrj cl?r" -3 ,9 Ia greens @rat hftu Rt z4Et ezr cl?r-&stt htarr Rtz
arru frr a qa1Rn srgme, aft h rT 1TTfta- cf!"™ cR" ~ qfcf if" fcRr~ (if 2) 1998
m 109 m-u~~ ~in

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a{ta saran greens (sft) Rural, 2001 afr 9 a sia«fa fclf,-JR'z Sf"CP-f~~-8 "B"<TT
~if", m?ra- 3TR!?T % m 3TR!?T )fa faala -at.,- mtr a sf@aga-sr?gr vi srft snag cl?r- m-m
7fat er 3fa saa far star f@gt sh arr afar z mr erff siaifa m 35-~ if"

.. frrmftc=r f7 agar h rad a arr ts-6 ratRt "ITTa" m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

( 3) Rfcl '5l a spear eh arr sziiqaruq «Ta?r ar3m~tat s? 200 /- frratft
st st \lfW ti&li-l '<.c:fil-1 C(cp ffilsf ii"~W cff 1000 /- 7fl@rat ft srql

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

far ta, a€rt 3qra tea qiar# cnRa nnf@)awrhRa aft:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#ta3qar ga zf@fr, 1944 cl?r-m 35-~/35-~% 3RflTTf:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 5ffa qRa aag gar eh srcrat Rt aft, aft amutar rca, ht
sraa g[er vi tar4 sf@fa rrnf@lawT (Ree) ft up?rr 2fr ff0a,zarala 24 mraT,

ag1ft sra, rzaT, f@1F, 1z7arr&a-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank-- the

·· place where the bench of the Tribunal is situated. -o.-o.~;:"'~cr,~
"' ,,.~ 4( C r.,.9 $;
6$ +»-. 6as= 3X'Ake° :­
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(3) fls a?gra{qgit a tar @tr ? t r2aa sitarfu #tr qr rarasf
in fa sar arfgu sr as a?ta gg m fop- Wl"€IT w cf1Pf -?r m % ~ <rw~ &l 41 <41 lj
ntznf@)awrRt uafl znrartatRt camarfi star?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·r4tar rs af@fa 1970n Rf@ea Rt s4gt -1 % 3fcl1TTf feaiRa au gar st
3lWR" <rf¥31R!?f <rw~ R of4 rt~ % 3TR!?f it r@4ftu 5Rau s6 .50 t\ir 91T rJ.j 141 ~ lJ
gea f@az«@tar Reg1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) za it iifeamat fi-l 4 at #a arft fram ntr staff farmar ? st mm
ea, htr s«arr g[cagarc4la +anrnrf@raUr (4affaf2) fr, 1982 ffea gt

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) lmr gas, ah4tr 3«qlaa rem vi atafl rntfeaUwr (Ree) a 7fa aft?taa
it cfidoll+li41 (Demand) ~~ (Penalty) 91T 10% pf arr awar far? 2 zai~, rf@2+a pf war
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a{hr3car greea sitaara ah siafa, gf@agtr 4fr Rtit (Duty Demanded) I

(1) is (section) llDt~f.tmRaufu;
(2) far+rarazz ftufr;
(3) adz #feefit fa6hazeuf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) srgr a yfsfnf@lawh arrzi gees crrar green mt avg fa1fa gt at nilPg Tg

green %# 10% {rarr it sgtaa avsfa1fa gt aa avs#10% {aarRt sraft 2
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/4646/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shah & Jhalawadia,

C-1001 & 1002, Titanium City Centre, Anand Nagar Road, Satellite,

Ahmedabad (hereinafter referred to as the "appellant') against

Order-in-Original No. 255/WS08/AC/KSZ/2022-23 dated

24.02.2023 (hereinafter referred to as "the impugned order") passed
by the Assistant Commissioner Division-VIII, Central GST,

Ahmedabad South (hereinafter referred to as "the adjudicating
authority'').

2. Briefly stated, the facts of the case are that the appellant is

registered as a service provider for taxable service "Chartered

Accountant Services" with Service Tax Registration No.

ACVFS 1999KSD00 1.

As per the information received by the Income Tax Department the

sale of services declared by the appellant in their Income Tax Return

and TDS data for the Financial Years 2015-16 & 2016-17 was found

to be in excess of the value declared in their ST-3 returns for the

same period. It was observed that the appellant has mis-declared

the gross value of Sale of Services in the ST-3 returns and short

paid/not paid the applicable service tax.

Subsequently, the appellant were requested to produce relevant

documents like Balance Sheet, ITRs, 26AS for the period 2015-16

and 2016-17 for verification; however the appellant failed to produce

the required documents.

The service tax was calculated on the basis of higher value (value

difference in ITR and STR) or (value difference in TDS and STR) as

provided by the Income Tax department for the F.Y. 2015-16 and

2016-17. By considering the said amount as taxable income, the
service tax liability was calculated. Details are as follows__:-___

. "1
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F.No. GAPPL/COM/STP/4646/2023-Appeal

Sr. Details Amount
No. (in Rs.)
1. Higher value(value difference in ITR and STR) or 5,20,313

value cliff in TDS and STR)
(F.Y. 2015-16)

2. Total Service tax@ 14.5% 75,445
3. Higher value(value difference in ITR and STR) or 2,02,484

value cliff in TDS and STR)
(F.Y. 2016-17)

4. Total Service tax@ 14.5% 30,372
5. Total Service Tax 1,05,817

2.1 Subsequently, the appellant were issued Show Cause Notice

bearing File No. CGST/WS0803/O&A/TPD(l5-

16)/ACVFS1999K/2020-21 dated 21.12.2020 wherein:

a) Demand and recover an amount of Rs·. 1,05,817/- during the

FY. 2015-16 and 2016-17 under proviso to Sub Section (1) of

Section 73 of the Act read with Rule 6 of Service Tax Rule, 1994

along with interest under Section 75 of the Finance Act 1994

(hereinafter referred to as 'the Act).

b) Impose penalty under the provisions of Section 77 and 78 of

the Act.

2.2 THe Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 1,05,817/- was
I • ,

confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed under section

77(2) of the Act for failure to assess himself the tax due on the

service provided by him and furnish a return in the format of

ST-3 return within the specified· time.

5

1,05,817/- was imposed un_er78 of..%
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Penalty amounting to Rs.

the Act.
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F.No. GAPPL/COM/STP/4646/2023-Appeal

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:­

)» Violation of principles of natural justice 1n 1ssuung the

impugned order without providing an opportunity to be heard.

► Non-receipt of show cause notice and hearing letters, resulting

in the loss of the right to respond.

)> Lack of evidence to establish that the 1ncome was towards

providing a taxable service.

► Against the demand for service tax for the impugned .period

already covered during a previous service tax audit.

► Request for threshold exemption before demanding service tax.

► Incorrect computation of taxable income and demand for

service tax.

► Lack of reasonable grounds to believe in malafide intention to

evade payment of service tax for invoking the extended period.

► Expiry of the period for serving notice as per Section 73 of the

Finance Act, 1994.

4. Personal hearing in the case was held on 09.04.2024. Shri

Bhavesh T. Jhalawadia, Chartered Accountant appeared on behalf

of the appellant. He reiterated the contents of the written

submission made by them and requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The 1ssue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in

6



F.No. GAPPL/COM/STP/4646/2023-Appeal

circumstance of the case, is legal arid proper or otherwise. The

demand pertains to the period Financial Year 2015-16 and 2016-17.

6. It is observed from the case records that the appellant has

obtained service tax registration (ST-2) on 20.11.2015 and have filed

their half yearly Service Tax Returns (ST-3) during the period F.Y.

2015-16 (October to March 2016) and both halves period of the year

pertaining to 2016-17. However, the SCN in the case was issued

only on the basis of data received from the Income Tax department.

Hence, it is apparent that, no further verification has been caused

by the jurisdictional office before issuing the· SCN and impugned

order had also been issued ex-parte.

7. I find that the appellant has also produced documents which

confirm that the 'Service Tax Audit' of their records were conducted

for the period May 2015 to June 2017 and Final Audit Report No.

333/2018-19 (ST) dated 29.07.2018 was issued by the Assistant

Commissioner, Central Tax Audit, Circle-IV, Ahmedabad, wherein it

is recorded that:

1 Name of the Unit M/s. Shah & Jhalawadia, C-1001 &
1002, Titanium City Centre, Anand
Nagar Road, Satellite, Ahmedabad

2. Category Small scale
3. STC No. ACVFS 1999KSD00 1

4. Commissionerate/Division Ahmedabad-South/Vejalpur/III
IRange in which located

5. Service provided Chartered Accountant Service

6. Service received --

7. Period of last Audit First Audit

8. Period for which Audit May'15 to June'l 7
undertaken

9. Audit objections, if any Revenue Para 01 (non-payment of
interest on late payment of service
tax) and Rev. Para 02 (wrong
avilment of Cenvat Credit on
ineligible input service. Both Rev.
para settled as servie_e~1,1~·,n,,., with all
dues paid by the appellant.a

I ·r['!J·,: .~\ss r. %+°I .). •~•-·~.-.,• ,)__.,.cg s
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F.No. GAPPL/COM/STP/4646/2023-Appeal

8. In view of the above facts, it is established that the department

was fully aware of the services rendered by the appellant during the

relevant period i.e. FY. 2015-16 and 2016-17 as well as of the

Service Tax paid and ST-3 returns filed. Further, upo~ verification

of the ST-3 returns vis-a-vis financial records of the appellant, a

Final Audit Report No. 333/2018-19 (ST) dated 29.07.2018 was

issued. The assessment for the impugned period i.e. 2015-16 and

2016-17 was finalized by the aforementioned FAR. Further, the

objections raised by audit was nowhere similar to the discrepancies

raised vide the SCN and confirmed vide the impugned order. It is

also observed that the audit report was issued much before the

issuance of SCN. Hence, I find that the SCN as well as the

impugned order has been issued indiscriminately without causing

any verification and is therefore legally unsustainable and liable to

be set aside.

9. In view of the discussions carried out in the foregoing I am of

the considered view that the demand of Service Tax amounting to

Rs.1,05 ,817/- confirmed vide the impugned order is unsustainable

legally as well as on merits and liable to be set aside. As the demand

of service tax fails to sustain, question of interest and penalty does

not arise. Accordingly, the demand for service tax, confirmed vide

the impugned order along with interest and penalty are set aside

and the appeal filed by the appellant is allowed.

10. Accordingly, the impugned order is set aside and the appeal

filed by the appellant is allowed.

11. sfta#f rtaf ft +& rfa a Rqzrt 5qt#ad t fut srare]
The appeal filed by the Appellant stands disposed of in above

terms.

=-7ia&
34lg#l (er4en)

Date : 22404.2024
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F.No. GAPPL/COM/STP/4646/2023-Appeal

Attested

gr)
3rf%; (arftca)

ft.sit.g.i, slenarsra
BY RPAD/ SPEED POST

To
M/s. Shah & Jhalawadia,
C-1001 & 1002, Titanium City Centre,
Anand Nagar Road, Satellite, Ahmedabad

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.

2. The Commissioner Central GST, Ahmedabad South.

3. The Deputy Commissioner, CGST, Division VIII, Ahmedabad

South

4. The Superintendent (Appeals) Ahmedabad (for uploading the

OIA).

6. Guard File.
6. P.A. File.

1!ci ?;q
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