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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

T FLHTE T TALET &S -

Revision application to Government of India:

(1) FeiT IUTET o ATe A, 1994 Y g7 ITaq T TATT T AHET H a1 H THH G A
SU-ETT ¥ TH IO I ST TAOTOr e erefi e, wa e, e werer, e fawm,
=Y #RT, Shad 9 wae, g9g 7, 7 Reet: 110001 Ft Y ST =1iRY -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
. exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998,

(2)  FE0E SouTed O (srfier) fewrest, 2001 F a9 ¥ siavfa AR g dear se-g F &
gfaat &, I smea & 9T sweer IR Rats & A7 aa F facger-earea @ sfie arder i S-ar
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS selae & wTey STE! Hery ThiY U ATE T AT I FH Gl w9 200 /- FE HT
SITQ 3R STEl G0 UF 1€ § SATaT 1 a 1000 /- T B §arar i sirQ

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T g, Heald SeaTad e TE AT Y A s ~araiereer F gia srdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el SeTa g ST, 1944 H 737 35-41/35-3 st
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2)  ShieTEd qicew® § 99TQ AU & Srerar G erfie, srfier F graer ¥ T 9w, S
SEATET e Td qarehs rdiefra ~amaniaeRer (Reee) 6t afam iy fifser, sgaem@me & 2nd g7,
TGATEAT W, AGRAT, FRERATR, SgHRTATE-380004 1

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector banlk-
- place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  FATETE Qe AfEEE 1970 FoT SR F gyt -1 F swvta Reffa B sqEr sw
T AT Hersedr FATiRaty Fofam wifsrd ¥ ey § ¥ 79% i T YR & 6.50 43 %71 =
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) & A weTea WAl H FREAT HE arer At i A% it ear s R star g S
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T 7, FRIT IS e Qo AT rdfieny =ramiarsnr (Rede) oo i erfiay 3 wroer
¥ wdeqqiT (Demand) T & (Penalty) T 10% & STHT AT AfHard &1 grerifes, srfderaw od smr
10 FE YT %I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FAT IITE 7 3K YATHT 3 Sfavia, «Tfier g sded it 417 (Duty Demanded)|
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) 3T AT & AT STieT ATTEIHTOT F THET STl oo TIAT [ AT 30 faariad gr a1 AR {6y 7Y
0% % 10% AT U AR STt $ae v [AITied g7 & 3v€ % 10% ST 9= 6l ST gl 2l
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”

r/
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shah & Jhalawadia,
C-1001 & 1002, Titanium City Centre, Anand Nagar Road, Satellite,
Ahmedabad (hereinafter referred to as the “appellant”) against
Order-in-Original No. 255/WS08/AC/KSZ/2022-23 dated
24.02.2023 (hereinaffer referred to as “the impugned order”) passed
by the Assistant Cofnmissioner Division-VIII, Central GST,
Ahmedabad South (hereinafter referred to as “the adjudicating
authority”).

2. Briefly stated, the facts of the case are that the appellant is
registered as a service provider for taxable service "Chartered
Accountant Services" with Service Tax Registration No.
ACVFS1999KSDO0O01.

As per the information received by the Income Tax Department the
sale of services declared by the appellant in their Income Tax Return
and TDS data for the Financial Years 2015-16 & 2016-17 was found
to be in excess of the value declared in their ST-3 returns for the
same period. It was observed that the appellant has mis-declared
the gross value of Sale of Services in the ST-3 returns and short

paid/not paid the applicable service tax.

Subsequently, the appellant were requested to produce relevant
documents like Balance Sheet, ITRs, 26AS for the period 2015-16
and 2016-17 for verification; however the appellant failed to produce

the required documents.

The service tax was calculated on the basis of higher value (value
difference in ITR and STR) or (value difference in TDS and STR) as
provided by the Income Tax department for the F.Y. 2015-16 and
2016-17. By considering the said amount as taxable income, the

service tax liability was calculated. Details are as follows:-
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Sr. | Details ; w Amount
No. : (in Rs.)
1. |Higher value(value difference in ITR and STR) or | 5,20,313
value diff in TDS and STR)
(F.Y. 2015-16)

2. | Total Service tax @ 14.5% 75,445
3. | Higher value(value difference in ITR and STR) or | 2,02,484
value diff in TDS and STR)
(F.Y. 2016-17)

4. | Total Service tax @ 14.5% 30,372
5. |Total Service Tax 1,05,817

2.1 Subsequently, the appellant were issued Show Cause Notice
bearing File No. CGST/WS0803/0&A/TPD(15-
16)/ACVFS1999K/2020-21 dated 21.12.2020 wherein:

a) Demand and recover an amount of Rs. 1,05,817 /- during the
F.Y. 2015-16 and 2016-17 under proviso to Sub Section (1) of
Section 73 of the Act read with Rule 6 of Service Tax Rule, 1994
along with interest under Section 75 of the Finance Act 1994

(hereinafter referred to as ‘the Act').

b)  Impose penalty under the provisions of Section 77 and 78 of
the Act.

2.2 The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 1,05,817/- was
confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

b) Penalty amounting to Rs. 10,000/~ was imposed under section
77(2) of the Act for failure to assess himself the tax due on the
service provided by him and furnish a return in the format of

ST-3 return within the specified: time.

the Act.
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3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:-

> Violation of principles of natural justice in issuing the

impugned order without providing an opportunity to be heard.

» Non-receipt of show cause notice and hearing letters, resulting

in the loss of the right to respond.

» Lack of evidence fo establish that the income was towards

providing a taxable service.

> Against the demand for service tax for the impugned period

already covered during a previous service tax audit.

> Request for threshold exemption before demanding service tax.

» Incorrect computation of taxable income and demand for

service tax.

> Lack of reasonable grounds to believe in malafide intention to

evade payment of service tax for invoking the extended period.

> Expiry of the period for serving notice as per Section 73 of the
Finance Act, 1994.

4. Personal hearing in the case was held on 09.04.2024. Shri
Bhavesh T. Jhalawadia, Chartered Accountant appeared on behalf
of the appellant. He reiterated the contents of the written

submission made by them and requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against
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circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Year 20 15-16 and 2016-17.

6. It is observed from the case records that the appellant has
obtained service tax registration (ST-2) on 20.11.2015 and have filed
their half yearly Service Tax Returns (ST-3) during the period F.Y.
2015-16 (October to March 2016) and both halves period of the year
pertaining to 2016-17. However, the SCN in the case was issued
only on the basis of data received from the Income Tax department.
Hence, it is apparent that, no further verification has been caused
by the jurisdictional office before issuing the - SCN and impugned

order had also been issued ex-parte.

7. 1 find that the appellant has also produced documents which
confirm that the ‘Service Tax Audit’ of their records were conducted
for the period May 2015 to June 2017 and Final Audit Report No.
333/2018-19 (ST) dated 29.07.2018 was issued by the Assistant
Commissioner, Central Tax Audit, Circle-IV, Ahmedabad, wherein it

is recorded that:

1 | Name of the Unit M/s. Shah & Jhalawadia, C-1001 &
1002, Titanium City Centre, Anand
Nagar Road, Satellite, Ahmedabad

Category Small scale

S

STC No. ACVFS1999KSD001

4. | Commissionerate/Division | Ahmedabad-South/Vejalpur/IlI
/Range in which located

5. | Service provided Chartered Accountant Service

6. | Service received -

7. | Period of last Audit First Audit
8. | Period for which Audit May’l5 to June’l”7
undertaken
9. | Audit objections, if any Revenue Para 01 (non-payment of

interest on late payment of service
tax) and Rev. Para 02 (wrong
avilment of Cenvat Credit on
ineligible input service. Both Rev.
para settled as serviee tas with all
dues paid by the/&ﬁﬁeﬂarﬂ: o

=
Y-o
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8. In view of the abové facts, it is established that the department
was fully aware of the services rendered by the appellant during the
relevant period i.e. F.Y. 2015-16 and 2016-17 as well as of the
Service Tax paid and ST-3 returns filed. Further, updn verification
of the ST-3 returns vis-a-vis financial records of the appellant, a
Final Audit Report No. 333/2018-19 (ST) dated 29.07.2018 was
issued. The assessment for the impugned period i.e. 2015-16 and
2016-17 was finalized by the aforementioned FAR. Further, the
objections raised by audit was nowhere similar to the discrepancies
raised vide the SCN and confirmed vide the impugned order. It is
also observed that the audit report was issued much before the
issuance of SCN. Hence, I find that the SCN as well as the
impugned order has been issued indiscriminately without causing
any verification and is therefore legally unsustainable and liable to

be set aside.

9. In view of the discussions carried out in the foregoing I am of
the considered view that the demand of Service Tax amounting to
Rs.1,05,817/- confirmed vide the impugned order is unsustainable
legally as well as on merits and liable to be set aside. As the demand
of service tax fails to sustain, question of interest and penalty does
not arise. Accordingly, the demand for service tax, confirmed vide
the impugned order along with interest and penalty are set aside

and the appeal filed by the appellant is allowed.

10. Accordingly, the impugned order is set aside and the appeal
filed by the appellant is allowed.

11.  srfier ot g7 st 4t S srfier 1 FRuerT Suen aien & foarm Strar & |
The appeal filed by the Appellant stands disposed of in above
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Attested
PHR)
sefleld (srdiem)
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To

M/s. Shah & Jhalawadia,

C-1001 & 1002, Titanium City Centre,
Anand Nagar Road, Satellite, Ahmedabad

Copy to :
1.  The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.
The Commissioner Central GST, Ahmedabad South.

3. The Deputy Commissioner, CGST, Division VIII, Ahmedabad
South

4.  The Superintendent (Appeals) Ahmedabad (for uploading the
OIA).

/5’. Guard File.

6. P.A. File.







